
Lasth. concern for investment Incentives also indicates contInued

rel!Ulatorv oversight will be needed to ensure that LEC s do not strategicallv under Invest- ~ - - -

in interconnection facilities to disadvantage potential rivals

B. LEes Mistakenl\' Claim Bill and Keep Is an
Unwarranted S';bsidy Or Even a Taking

In their comments, LECs claim bill and keep is an unwarranted subsidY or

a taking32 At a minimum. this claim is rather ironic For years, LECs have refused to

provide reciprocal compensation, have demanded payments from one-way paging

although all of the traffic flows from LEC networks to paging networks, and have

admittedly charged rates In excess of costs The LECs have been happy to use LEe-

CMRS interconnectlCn to subsidize other ratepayers and LEC shareholders. and to deny

CMRS providers expncit compensation for the use of their facilities.

The rationale for imposing bill and keep is not that it is a subsidy Rather,

it is a recognition of tne fact that both LEC and C!\o1RS networks benefit from

Interconnection (whic1 the LEC s themselves acknowledge), and that the costs of rate

development and billIng may exceed the SOCIal benefits of charging explicit rates

The IrrposltJOn of bill and keep also would not result in a "taking," as the

LECs suggest The taKing concept tvoicallv contemplates a physical possession which is

not present here 3' Beyond thIS. however. the LECs do receive adequate compensation in

3: See, e.g, Comments of Bell AtlantIC at 8-9, GTE at 13-15; Pacific Bell at 79-86,
BellSouth at 1~-20. L' S WEST at 50-53

See Joint Comments of Spnm Spectrum and American Personal Communications
("Comments of Spnm Spectrum!APe') at 26-27 cltlng Lucas v. South Carolma
Coastal Counul. 112 S Ct 2886, 2895 (1992) (beIng forced to forego all
economIcally benefiCIal uses of one' s property constitutes a taking), Loretto v.
Teleprompter /vfanhauQn C".1 n' Corp.. 458 CS 419 (1982) (finding direct
physical attachment of equipment to appellant's building a taking since it was a
permanent phySIcal occupation of appellant's property), Penn Central Trans. Co.
\'. New York C n. 438 L' S 104 (1977) (a taking can more readily be found when

(continued)
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a bill and keep regime by 'nrtue ofthelf customers' ability to terminate calls on C\1RS

networks This resultmg value negates the notion that the LEes are gi\ing somethmg

away for nothing

C. The LEes Seek to Block Interconnection Reform by
Arguing that the Funds are Needed to Cover Common
Costs and Universal Service Obligations

The LECs make two closely related arguments about current LEC-CMRS

interconnection charge levels (1) that they are needed to contribute toward common

costs, and (2) that the'i are needed to provide universal service subsidies Both

arguments are serious)v flawed

The allocation of common costs and the generation of subsidy revenues

are important issues l~sues that should not. and have not, been delegated to the LECs to

decide These issues snould be decided by policy makers, not LEC negotiators Because

CMRS providers represent potential competition for wireline local exchange facilities,

and because LEC inter connection IS a vital input into the production of CMRS services.

LECs can be expected to seek Inefficiently high overhead loadings and subsidy recovery

from interconnectIOn st~rvices 3J As the business models for many CMRS providers

move toward increasIn!lv direct competition with LECs. this effect can be expected to

worsen

Not sunmsmgly. given LEC mlsmcentives and the absence of a process

even to consider - let alone protect - the public Interest, the current LEC-CMRS

( continued)
the interference With property can be characterized as a physical invasion by
government). see also Ex !)arlC? Submission of the Cellular Telecommunications
Industry Ass 'n, filed Dec 8. 19Q5 in CC Docket No 95-185

LECs have made similar charges against lECs in the Commission's Caller lD
proceeding Sel. e.g., Comments of BellSouth filed May 18, 1994 in CC Docket
No 91-281 alleging that lECs have an incentive to charge LEC for calling pany
number to increase LEC costs

23



interconnection pncmg regime does nm recover subsidy burdens in an efficient wa~ The

LECs' ov"rn economists cnticize the levels and structure of current interconnection

charges 3S LEC economists and others note that pncing above long-run mcremental coSt

distons economic incentives 36 LEC economists also state that it is better to tax retail

calling services rather than inputs such as interconnection r

From a public interest perspective, imposing subsidy burdens on potential

competitors to the subsidized services is particularly counter-productive. Raising

subsidies from a potential competitor, such as a CMRS provider, is self-defeating The

resulting handicap rna, deter the entry of a potential rivaL even when that firm has lower

costs than the incumbent LEe Such a policy is panicularly unfair and inefficient given

that only LECs are eli~ible for the subsidies. The Telecommunications Act of 1996 is

right to seek broad-based contribution, including from CMRS providers, but this must be

See, e.g.. Crandall Bell Atlantic Statement. supra note 6. at 10-12 ("Current
cellular mterco'lnection charges typically ignore the effects of volume and time of
daY and therefere are likely to be Inefficient [t]here IS no doubt that a more
efficient approiich to settmg interconnection rates than are generally employed by
LECs and C\1J/,S providers could be devised "), Hausman SBC Testimony. supra
nme 6. at 6 ("1 his lack of reciprocal priCing leads to economic inefficiencies and
reduced compe !tIOn ")

Sec. e.g. Hausman SBC Testimony. supra note 6. at 5, see also Hausman Pacific
Bell Statement wpra nme 6. at 7

See, e.g.. Hausman Pacific Bell Statement. supra note 6, at 23 ("Economic
analySIS demon~trates that YOU should tax final goods and services. not intermedi­
ate lloods "). St" also J\JYNEX. AffidaVit of William E Taylor at 28-29 ("Tavlor- .-
Affidavit") Mr Tavlor acknowledges that there is a general economic principle
stating that It IS oetter to tax final goods (to cover subsidies and common costs)
than intermediate goods like interconnectIon Mr Taylor tries to argue, however,
that telecom is ,j possible exceptIon Mr Taylor incorrectly argues that, jfthere
are absolutely nf' substitutIon possibilities for the use ofLEC interconnection
facilities. then tt: ere IS a benefit from taxing interconnection. Taylor's error is
evidenced in hiS elasticltv example in footnote 61. where he neglects the fact that
a given tax amount represents tWice the percentage increase at the intermediate
level as at the reail level and thus exactly offsets the elasticity effect m his
example Taylo Affidavlt at 29. n 61
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done in a way that promotes. rather than harms. competitive neutrality The protectIon of

competitive neutralit' must extend to the mark.et for local exchange services While the

overall refonn process will take time, in the interim the Commission should not tak.e

actions-such as allowing LECs to place increasing subsidy burdens on C~1RS

providers-that will lompound the problems of the current system

In addmon to having the proper rate structure, it is imponant that LECs

not be allowed to over-recover costs This public policy task is made more difficult by

the fact that the LEC~ spend considerably more time talking about the existence of

interconnection costslnd contribution. than they do providing data Local service,

venical calling features. intra-LATA toll calling, interexchange access, and other services- --
all contribute toward 1he recovery of the LECs' embedded costs So, too, apparently does

LEC-CMRS interconnection As LEC-CMRS traffic volumes have dramatically

increased over the pas' ten years. so have the amounts that CMRS providers are paying in

excess of the incremental costs of interconnection The LECs should not be allowed to

collect ever-increaSIng amounts of so-called "contribution" from CMRS providers

unchecked by the scrullnv of public policy makers

Rather "han seek ever-IncreasIng amounts of subsidy from CMRS

providers and others. LIe LECs need to do more to reduce their costs Simply allowing

LECs to make claims c f high costs and then charge accordingly is both unfair to those

charged and inefficient n that It provides little incentive for cost reduction This is just

the sort of problem tha led to the adoption ofLEC price caps and is a concern in the

administration of univer sal service programs to support high-cost areas

Ultimately. the LECs are askIng to be protected from competition, both

directly and indirectly .:)Irectly, because they are askIng to be guaranteed that they can

cover their costs, without regard for what those costs should be Indirectly, because they

want to be able to raise actual and potential rivals' costs The fact that LEes are able
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extract subsidy contributions under the current arrangements (somethmg nC' competltl\'e

firm could do) demonstrates that they are exercising market power today ~ot

surprisingly, they wam to continue doing so

D. LEes Mistakenlv Claim that The\' are Entitled to
Unequal Compe~sation for LEC-C.MRS
Interconnection.

Some might argue that the co-camer model is inappropriate because It

calls for the two interconnection parties to share costs and responsibilities In particular.

LECs argue that it is possible to determine which network benefits more from

interconnection and that some notion of fairness dictates that this pany bear more of the

costs 38 These arguments are misguided

Because of the differences in network sizes. each individual customer on

the CMRS network generally benefits by a greater amount than does a customer on the

LEC network But. while the per-customer network effects are larger on the CMRS

network. a much greate' number of customers on the LEC network benefit A prIori, it is

Impossible to sav whIch total set of subscribers derives the greater aggregate benefit from

mterconnection

CMRS providers tYPlcaliv are the pany seeking LEC-CMRS

Interconnection ThiS fact should nor be taken as an indicator that most of the benefits

accrue to the Ct\.1RS ser'\ce prOVIder and ItS subscribers, and thus that they should pay

the costs of interconnec: ion The LECs' reluctance to provide interconnection is more

accurately interpreted as a sign of LEC market power Absent interconnection, aLEC

remams a viable busmes' entity \105t CMRS providers would find it impossible to

SUfV'lVe absent connectI01 to wirelme networks LECs can be expected to exploit this

fact (1) to extract a higr pnce for interconnection, and (2) to attempt to limit

mterconnectIon in order 0 block entry and/or weaken existing competitors While the

38 See. e.g., Comments of L' S WEST at ix-x, 31-32
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desire to exercise ane protect market power makes interconnection relatively less

anractive to LEes. the true social benefits of interconnection accrue to both \\ireline and

wireless networks

U S V./EST argues that the pricing of the Internet shows that smaller

networks should pay .arger networks for interconnection39 In doing so. L' S WEST is

confusing different notions of size The imponant measure of size in'the LEe-CMRS

context is the number of subscribers But the larger networks in U S WEST's Internet

discussion are those p-o\~ding national backbone facilities or regional links. as opposed

to local service providers 40 Thus. the interconnection payments are between providers at

different levels in the Internet hierarchy While this analogy may provide some insight

Into the interconnectIOn ofLECs and interexchange carriers. it is not appropriate for a co-

carrier situation. such is LEC-CMRS interconnections

E. Despitf Evidence to the Contrary, LECs Claim that Bill
and Keep will Lead to Arbitrage by CMRS Providers

The LE~s claim that btll and keep will lead to arbitrage, but they provide

no evidence that CMR) prOViders wtll engage In It 41 There is, however, evidence to the

contrar\.' There eXlSI CIfferences todav In what different panies pay for interconnection,

access. and local calhm AirTouch has reframed from exploiting these arbitrage

opportunities and IS prepared to make commitments to continue to do so in the future

The LECs can also seCt re protectIon through appropriate contractual or tariff

Comments ofC S WEST at 31

40

41

Id at B.20-B.24

See, e,g.. Comments of Pacific Bell at iv, 11-12, Ameritech at 8; NYNEX at 31; U
S WEST at 42

..
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provisions~: Moreo\er. the Comrrussion does not have to rely solely on the goodwill of

(MRS providers to rrevent arbitrage The Commission has the power to enforce Its rules

and can deal with violations, if any arise It is unfair to convict imerconnectors before a

crime has been committed It is perhaps even more unfair to punish consumers by

reducmg competition and raising prices

F. LECs Claim that Interim Bill and Keep will Create its
Own Constituency but the LECs Ignore Countervailing
Force~

LECs daim that mterim bill and keep will become permanent since it will

create its own constituency 43 While bill and keep clearly will create a constituency that

would benefit from its retention. it will also create a constituency for change if it is an

See. e.g. BellSouth TelecommunIcations. Inc, Georgia Public Service
CommIssion General Subscriber Service Tariff § A35.1.1.E & F (effective July
24. 1995)

E The services provided under this Tariff shall be
used by the MSP in complIance with the terms and
conditions of this Tariff and only for the handling of
rraffic m conJunction with the MSP's authorized
-;ervlces

F fhe servIces provided by the Company shall not be
.:onnected together by the MSP for the purpose of
:ompletmg a call from one landline telephone to
mother landlme telephone except to the extent that
he MSP IS legallv authOrized and has obtained any
equired regulatory approval to complete such calls
lsmg services proVIded bv the Company Any such
andline-to-iandhne call shall incur all applicable

dsage charges as provided 10 this Tarifffor both the
and-to-mobile and the mobile-to-Iand portions of

The call

See, e,g., Comments of BellSouth at 21
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inefficient long-term policy 4..l The LECs clearly have the resources to make their \'oices

heard in policy debates, whether before Congress or the Commission Moreover. In

arguing against bill and keep, the LECs are arguing for retention of the current

monopolized regime a regime that clearly is in need of reform Bill and keep will create

mcentives for the LE=:s to be more fonhcoming with cost data needed to undertake that

reform

lfthe Commission is concerned about its ability to carry out policy

making in the future. then it should deal with this problem by announcing a tennination

date up front or by defining clear triggers based on either policy milestones (e.g.

interexchange access reform or universal service reform) or market developments (c.g.

the emergence of a Significant competitor in the provision of local loop services) Rather

than attempt to address this issue seriously, the LECs offer no guidance

G. LECs Denounce Bill and Keep as Soviet-Style Centra)
Planmng Because They Want to Remain the Central
Planners

The LECs denounce bill and keep as Soviet-style central planning This is

rhetoric. not logic Std!. It IS worth noting the inconsistency of their claims It is the

LECs who want to be the central planner. deciding how common costs, subsidies. and

profits are collected fr Jm different customers of monopolized local services These

deciSIOns are approprutelv made bv public policy makers. not self-interested private

pames

Y. THE COMMISSIO~ IS VESTED WITH EXCLUSIVE
AUTHORITI OVER LEC-CMRS INTERCONNECTION

One of the fundamental Issues in this proceeding is whether the

Commission possesses the authonty to preempt state regulatory authority over LEC-

It is wonh notmg that the policy proposed in these reply comments may turn out
to be an efficient long-term solution
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CMRS interconnectlon The differing vlev.;points were predictably divided - with

wireless carriers on one side. and local telephone companies and state comnussions on

the other The wireless carriers generally focus on the revisIOns to Sections 33: and :(bl

adopted in the Omnibus Budget Reconciliation Act of 1993 .4~ while opponents to the

Commlssion's preemptive power place greater emphasis on Sections 251 and 25: of the

Telecommunications Act of 1996 46

The debate over this issue demonstrates that the Budget Act and the 1996

Act, when read together. are perhaps susceptible to more than one meaning with respect

to the Commission' s [_EC-CMRS preemption authority However, in such event. as

CTIA notes. the Commission should resolve anv ambiguities in furtherance of its policy

objectives. which clearly suppon establishment of a federal LEC-CMRS interconnection

policy Such determmatlons, under Chevron, are entitled to deference. j7

Havin~: said this, however, AirTouch firmly believes that the arguments

heavily support the ccnclusion that (1) the Budget Act revisions to Sections 2(b) and 332,

panicularly the addit\( m of Section 33 2( c)( 1)(B), clearly vest the CommissIOn with

exclusive authonlv 0\ er LEC-Ct\1RS mterconnection. and (2) the 1996 Act intentionally

left thiS JurisdictIOnal cherne intact

Ommbus Budget ReconciliatIOn Act of 1993. Pub. L No. 103-66, Title VI,
§ 6002(b)(2)(A) and ~ 6002(b)(2)(B). 107 Stat 312 (enacted Aug ]0.1993)
("Budget Act'

Pub L No 10'+-104. 110 Stat 56 (Feb 8.1996) ("1996 Act") Indeed, some
parties even suggest that the 1996 Act moots the instant proceeding See. e.g
Comments of
US WEST at .. 7-59. Bell AtlantiC at 14-16. NYNEX at 3-11, Pacific Bell at 1-5,
SBC at 3

See, e.g Comments of Cellular Telecommunications Industry Ass' n ("CTlA") at
57 and n ]02. C/ling Chevron \' Natural Resources Defense Council, 467 U. S
837 (1984)
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A. The Budget Act

The 1993 Budget Act revisions to the Communications Act of 19~4

completely overhauled the regulatory scheme applicable to CMRS The purpose of these

revisions. Congress explained. was to

[F]oster the growth and development of mobile serVIces
that. bv their nature. operate without regard to state lines as
an integral pan of the national lelecommumcallons
mfrastructure ~8

In recognition of the mherently mterstate nature of CMRS. Congress took action to place

exclusive authority 0\ er CMRS regulation in the hands of the Commission Congress

achieved this jurisdictional shift from the states to the federal government through the

adoption of Section 31 2(c). entitled "Regulatory Treatment of Mobile Services." which

sets forth Congress' detailed regulatory blueprint for federal regulation of the CMRS

industry. and through 1 contemporaneous amendment to Section 2(b) of the

Communications Act Q These statutory reVIsions eliminate state authority over all

regulatory aspects of Civ1RS relevant to this proceeding - including matters related to

LEC-CMRS interconnectIon - without regard to any interstate or intrastate components

of these services

1. Section 332( c)( 1)(B)

The Ply mal statutory provIsIon for purposes of establishing jurisdiction

over LEC-Crvrn.S inter connectIon IS Section 33 2(c)(1 )(B) This section provides

lJpon reasonable request of any person providing
commercIal mobile servlce. the CommIssIon shall order a

H R Rep No 03-111. I03d (ong 1st Sess 260 (1993) (emphasis added)

See, e.g. Brief for Respondents (Federal Communications Commission) at 24,
COl1neCllCU! Deal. (~fPuh. {Jill ('antral \'. FCC, No 95-4108 (2d Cif 1996)
("Congress charged the CommIssIon with creating a national regulatory
scheme for all WIreless services" (emphaSIS added) As discussed below, the
amendment to SectIon 2(b) of the Act clarified that the Commission would possess
authority over all CMRS offerings. including those provided on an mtrastate basis.
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common carrier to establish physical connections v.ith such
servIce pursuant to the provisions of section 201 of this Act
Except to the extent that the CommissIOn is required to
respond to such a request. this subparagraph shall not be
construed as a limitation or expansion of the COmmIssIOn's
authomy to order interconnection pursuant to this Act

Numerous commenters note the Imponance of this provision 50 Indeed. even se\'eral

commenters opposed 0 the Commission's exercise of preemption in .this proceeding agree

that this is the relevant statutory provision for purposes ofLEC-CMRS interconnection ~:

This latter group of commenters. however. attempts to minimize the significance of this

provision by suggesting that SectIOn 332(c)(1)(B) merely authorizes the Commission tQ

respond to requests fo interconnection by C!'v1RS providers 5" This contention is

unpersuasive because 1: ignores the language of Section 332(c)(l)(B), which authOrIzes

the Commission to oraer interconnection "pursuant to the provisions of Section 201 of

so See. e,g., Comments of AT&T at 29. CTIA at 62; Omnipoint at 13-14, Western
Wireless at 18. Cox Enterprises at 39. Comcast at 32-33; Century Cellunet at 13,
Telecommunlc,;tlons Resellers Ass'n at 13

See. e,g. Comments of BelISouth at 34 ("Congress addressed the issue ofLEC­
CrvtRS intercornectlon not m SectIon 332(c)(3) but in section 332 (c)(l)(B)"),
PacifIC Bell at cq ("Interconnection between LECs and CMRS is covered by
SectIon 332(c)( i )(B) not 332(c)(3) 1 United States Telephone Ass'n at 17
("CSTA") ("Se:tlon 332( el( 1) [IS) the most direct statement by Congress on
mterconnectlor :n the 199, Budget Act "), 1\ Y Dept of Pub ServIce at 13-
14

See, e.g. Comments of CSTA at 17 ("Section 332(c)(l) expressly limits the
Commlsslon's JIJrlsdlctlon to respondmg to a request for interconnection, it does
not suggest that the CommiSSIon should prescribe rates for interconnection in lieu
of what pamesmght othem'lse negotiate "), BellSouth at 34-35 ("Rather than
preempt State regulatIon of interconnection charges, Congress [in adopting
Section 33 2( c)( )(B») chose only to establish a guaranteed right to
interconnection bv proVidIng that the FCC must entertain requests by Ci\1RS
providers to oraer a LEC to proVIde interconnection pursuant to Section 201 ");
Cellular Resellers Ass'n at 10 ("Congress merely required - in Section
332(c)( I )(B) - that the Commission .respond' to a request for interconnection

), Ameritecl at I I ("the clear mtent of Congress was to limit the Commission's
authority to the ict of respondmg to a request for interconnection.")
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this Act" Some commenters anempt to downplay the imponance of this reference to

Section 201, S3 and others ignore it entirely 5J But the fact remains that Section 201

requires carriers to furnish interconnection upon reasonable request. and at Just and

reasonable rates 55 The Commission's clearly-assigned role under Section 332~c)(1 )(B).

then. is to ensure that all CMRS providers are able to obtain interconnection from LEes at

reasonable costs 56 nus is precisely what the Commission is proposing to do in this

proceeding.

Other commenters assert that Section 332(c)(1)(B) did not expand the

Commission's existing Section 201 authority as it relates to LEC-CMRS

mterconnection 5' However. they conveniently Ignore the second sentence of Section

332(c)(l)(B), which provides that "[e)xcept to the extent that the Commission is reguired

S3

S-I

See, e.g., Comments of]\; Y Dept of Pub Service at 14; Pub. Util. Comm of
Ohio at 4-5. BellSouth at 34-35

See. e.g.. Comments ofUSTA at 16-19, Ameritech at 11~ Cellular Resellers Ass'n
at 10

Section 20 I of he CommunIcations Act has served as the jurisdictional basis for
numerous Industrv-wide Commission mandated interconnection requirements.
See. e.g., Expanded lmerconnecllon wah Local Telephone Compal~v FacilIues
and Amendmen' of thc Part 69 AllocarlOn ofGeneral Support FacI!lly Cosrs, CC
Dockets 91-14 and 92-:::. Memorandum OprntonandOrder, 9 FCC Rcd 5154,
f,~ 18-20 (1994 (Implementing expanded interconnection for Tier I LECs. and
related rate stru:ture and pnclng policies), The Need 10 Promote CompelltlOn and
Effic/em Usc 0/ .)'peclrum (or RadIO Common Carners (Cellular
InrerconneCl101i . Declaratof\' Order. : FCC Rcd 2910, ~~ 17, 21 (1987) (asserting
jurisdiction over the phvslcal Interconnections between cellular and landline
carriers and mardatlng that the terms and conditions of cellular interconnection be
negotlated In gOJd faith)

The Commission IS therefore assigned the responsibility to ensure that the charges,
practices, classifications. and regulatlons associated with LEC-CMRS
mterconneCtlOnlre Just and reasonable

See, e.g., Comments of]\; Y Dept of Pub Service at 13-14; Pub. Util. Comm'n of
Ohio at 4-5
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to respond to a rC~1RS provider's reauest for Interconnection]. this subparagraph shall

not be construed as a limitation or expansion of the Commission's authority to order

interconnection pur~uant to this Act" (emphasis added) The underscored language

confirms that the Commission's authority under Section 20 I is indeed changed b\· Section

332(c)(1)(B) In CIrcumstances where the CommissIOn IS dealmg wah mterconnCCI1on

requests by CURS providers In other words. the Budget Act does expand the

Commission's Sectwn 201 jurisdiction. but onzv insofar as LEC-CMRS interconnection IS

involved. 58

Man:- commenters properly note that the legislative history underlying the

adoption of Section '32( c)(1 )(B) further supports the conclusion that the Commission.

rather than the state~ was assigned the exclusIve authority to oversee matters related to

LEC-CMRS interconnection 59 Section 332(c)(1)(B) was adopted because

[tJhe Committee considers the right to interconnect an
important one which the Commission shall seek to promote.
since Interconnection serves to enhance competition and
advance a seamless national network 60

The Commission wa, thus charged with the responsibility to "promote" interconnection in

order to further Con0.ress· vislOn of a national CMRS network Significantly, there is no

mentIon of any state role or function In the achievement of these goals

In attemptIng to minImiZe the Importance of the Budget Act changes. one

commenter. Pacific E.ell. offers the conclusory claim that "Section 20 I has never been

This is an important pomt because. as discussed below, the 1996 Act expressly
preserved the CommIssion' s eXIstIng Section 20 I authority This would include
the additional Section 201 powers that were assigned to the Commission in the
Budget Act v..lth respect to LEe-CMRS interconnection

See, e.g., Comments of Comcast Corporation at 28-35; Cox Enterprises Inc. at 37­
39, Personal C:ommunicatlons Industry Association ("PCIA") at 16-18; Comments
of Sprint Spel:trumJAPe at 38-40. Celpage, Inc at 10-11.

60 H.R Rep Nc J11, J03d Cong, 1st Sess. 260 (1993)
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thought to trump state rate making authority under Section 152(b)"62 While this may be

true as a general proposition. it is clearly not the case with LEe-CMRS interconnection

Prior to the adoption Jf the Budget Act in 1993. the Commission's jurisdiction under

Section 20 L with some exceptions. was limited to Interstate services b\' vinue of SectIOn

2(b) of the Act, whid reserved to the states jurisdiction over intrastate senlces The

Budget Act revisions:o Sections 2(b) and 332 of the Communications Act however.

changed that dual jun"dictional scheme by eliminating the interstateiintrastate

jurisdictional dichotomy with respect to CMRS Specifically, Section 2(b) was amended

to clarify that the reser-yation of state authority over intrastate services expressly did not

extend to services CO\ ered by Section 332 - narnely, mobile services6~ Moreover. and as

discussed above, pursuant to Section 332(c)( 1)(B) of the Budget Act, jurisdiction over all

LEC-CMRS interconnection was delegated exclusively to the Commission wuhoue reRard

to any interstate or intrastate components of the underlying CMRS services

2. Section 332(c)(3)(A)

The foregomg discussion demonstrates Congress' decision to delegate to

the Commission exc!u;!ve regulatof\' authority over LEC-CMRS interconnection A

number of pames In ths proceedIng also focus much of their attention on Section

332(c)(3)(A) of the Budget Act which expresslv preempts state rate and entry authority

over CMRS This sec Ion proVides. In penment pan. that "[n]otwithstanding sections

2(b) and 22] (b), no State or local government shall have any authority to regulate the

entry of or the rates d arged by any commerCial mobile service ." Pacific Bell and Bell

AtlantiC concede that l:nder thiS provIsion. "[a]rguably, the FCC may have jurisdiction to

61 Comments of F"acific Bel! at 99

Section 2(b), a:, amended. now reads "Except as provided in ... Section 332
nothing In this-\ct shall be construed to apply or to give the Commission
jurisdiction witn respect to mtrastate communication service by wire or radio
of any carrier
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ensure that. in setting or approvmg particular interconnection agreements. the States do

not effectively precluCle entry by GvfRS prO\;ders ,,63 These panies therefore grudgmgiy

admit that state actions with respect to LEC-CMRS interconnection which serve to inhibit

entry would properly)e subject to preemption by the Commission 64 High interconnection

rates certainly inhibit entry - especially CMRS entry into local loop competItion with

LECs Thus, Section ,32(c)(3)(A) also provides a basis for assenion ofComnussion

Jurisdiction over LEC CMRS interconnection issues 65

B. The 1996 Act

As discussed above. the Budget Act revisions to Sections 33~ and 2(b) of

the Communications Act, particularly the addition of Section 332(c)(1 )(B). clearly

delegated to the Commission exclusive jurisdictIon over LEC-CMRS interconnection

matters, both mterstate and intrastate The critical question at issue, then, is whether

Congress reversed its position less than three years later when it enacted the 1996 Act

Ex Parte Lette' from Michael K Kellogg, Counsel for Bell Atlantic and Pacific
Telesis, to William F Caton. Acting Secretary, Federal Communications
Commission. IT CC Docket No 95-185 on Feb. 26. 1996, at 5 ("Kellogg Letter")
Many pames favonng preemptIon also made this point See, e.g.. Comments of
Celpage at J 1- 2, CTIA at 67-68. Centennial Cellular at 28-29, Time Warner at
24-3 J. PClA aT 16-17, see also Comments of Bell AtlanticlNYNEX Mobile at 21

6.1

65

,)'ee also Comments of NYNEX at 42, Amentech at 12. USTA at 20; Pacific Bell
at 99-101 As Jlscussed below. Section 253(e) of the 1996 Act expressly
preserves the emf\, preemptIon preSCribed in Section 332(c)(3) of the Budget Act
The elimmatlOf of state-Imposed entrY barners thus continues to be an important
component of ( ongress' federal regulatory model

Pacific TelesIs and Bell AtlantIC seek to mmimize the impact of this interpretation
by asserting tha' ..a general authonty to sweep away state-imposed barriers to
entry does not entail any authorIty to mandate the particular terms and conditions
of interconnectIon .. Kellogg Letter at 5 As discussed above, however, the
Commission's authority to direct LEC -CMRS interconnection arrangements need
not be found in SectIon 33 2( c)(3)( A), which preempts state entry jurisdiction.
Rather, the CommIssIon's authorIty to do so IS clearly articulated in Section
332(c)( 1)(B), \\ hlch directs the Commission to order LEC-CMRS interconnection
"pursuant to thf provisions of section 20 I of this Act"
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AjrTouch submIts that a review of all relevant statutory provisions strongly suppons the

proposition that the Commission's plenary authority over interstate and intrastate LEe-

CMRS interconnection. as prescribed in the Budget Act. was not affected by the passage

of the 1996 Act In other words. having already established a comprehensive regulatory

scheme to govern C!\fRS in the Budget Act. Congress addressed the remamder of the

telecommunications 11dustry with the regulatory changes adopted in the 1996 Act 66

Many preemption opponents claim that Section 251 of the 1996 Act

expressly preserves STate authority over the terms and conditions oflocal interconnection

arrangements. and that Section 252 authorizes the states to serve as arbitrators in

interconnection disputes 6
- Some of what these cornmenters say is true. but in AirTouch's

view, they do not satIsfactorily come to grips with the principal question at hand - that

is. how to reconcile the power taken away from the states by the Budget Act with respect

to CMRS interconnec tlOn. with the general interconnection authority given to the states in

66

6-

This point wa~ underscored by Representative Fields when Congress commenced
consideratlon )f the legislation leading up to the 1996 Act:

Last war we began the process of building a national
telecommUnications 10frastructure when we adopted a
regulatorY framework for wireless services built on the same
concepts contamed 10 HR 3636 Today, we will take the
next step In the process of craft10g a national
telecof'lmUnlCatlons policy as we turn our attention to other
sector~ of the telecommunications industry

To Supersede he M()d~ficarlOn ofFmal Judgment Entered Aug. 24. 1982, m the
Antllrust Acw.d1 Styled rInNed Stares \' Western E/ectrlc, Civil ActIOn No, 82­
0192. Umted .\tates DlSl. Ct. lor rhe Drstnct ofCo/umbra To Amend the
Commumcallons Acr of 1934 To Regulate the Manufacturmg ofBell Operatmg
Compames. andfor Other Purposes. Hearmgs on H.R. 3626 Before the
Subcomm on '-decommwlIcawJns and Fmance of the House Commlllee on
EnergyandC'mmerce. I03d Cong, 1st Sess 117 (l993)(statement ofRep. Jack
Fields)

Comments of Pacific Bell at 92-93, USTA at 15-16, BellSouth at 32-33~

Ameritech at I:. NYNEX at 43. GTE at 42-43
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the 1996 Act In AirTouch's view, Congress clearly carved out a distinct regulatory

scheme for CMRS in-he Budget Act- expressly removing even intrastate sen'ices -

including LEe -CMRS interconnection - from the pun;ew of state authonty Had

Congress intended to land that jurisdiction back to the states in the 1996 Act- It would

have done so exp1icitl" by repealing or at least amending Section :3:3 2(c)( 1)(B) bS It did

not do so.

Indeed Congress did the contrary - it expressly stated in Section 251 (i)

of the 1996 Act that" n)othing in this section shall be construed to limit or otherwise

affect the Commission s authority under Section 201 "69 The scope of the Commission's

authority under Sectlo n 201. as demonstrated above. was expanded by the Budget Act

insofar as interstate and intrastate LEe -Ov1RS IS concerned In tum. Section 251 (i) of the

I 996 Act preserved the Commission's existing Section 201 authority over CMRS services

- as expanded in the Budget Act

Pacific Bell and Bell AtlantiC claim that Sections 251 and 252 are

"consistent with 151 (b 1- S preservatlon of state authority over charges for intrastate

communications servlc es. ,,70 and that SectIon 251 "expressly preserves State authority

over the terms and cordltions of local mterconnection arrangements,,7] This statement,

while true as a general prOpOSitIOn, IS flatly mIstaken m the CMRS context, where

There is no bas s for cOnJecture that Congress intended implicitly to shift LEC­
CMRS Jurisdlc IOn back 10 the states. particularly given the explicit elimmation of
that authorny I' the Budget Act

64

7(l

71

Section 251 (i) ilf the 1996 Act ."lee also HR Rep No 458, 104th (ong, 2d
Sess 123 (199b)("New section 251 (i) makes clear the conferees' intent that the
provisions of new section 251 are m addition to and in no wav limit or affect. the
Commission' 5 eXlstmg authornv to order mterconnection under section 201 of the
Communicatlor s Act")

Kellogg Letter It ::.

Id
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Congress previously eliminated state jurisdiction over intrastate C!\fRS offenngs Thus.

Congress could not' preserve" state authority in the CMRS contex"'t because such

authority had alread\ been limited by the BudQet Act 1\othin1! in the 1996 Act SU1!cests
~ , .- -- - --

that Congress intended to reinstate the states' CMRS authority Opponents to preemption

are thus reduced to relying on provisions of general applicability to mterconnectlon

These provisions, howevec make no specific reference to LEC-CMRS interconnection. as

was done in Section. 32(c)(l)(B) of the Budget Act7~

Some :ommenters opposed to preemption admit that the Commission is

empowered to develo::J general guidelines applicable to interconnection but. beyond this.

claim the Commission has no role to play unless the states fail to satisfY their statutory

obligations 73 There i: a gaping hole in this lOgIC. however This would mean that the

Commission has essentially been denied jurisdiction over all interconnection matters -

including purely Intentale LEC-CMRS interconnection - and that the states have instead

been chosen by Congress to serve In that role This fundamental shift in jurisdiction away

from the Commlsslon,bvlOus!\' was not Congress' intent, as evidenced, in pan, by the

express retention ofth·' CommisSIon's Sectlon 201 authority (even putting aside

It IS notewonh\ that Congress did expressly modify the regulatory scheme for
CMRS adopted In the Budget Act where necessary to achieve its objectives For
example, the CommIssIon's forbearance authority under Section 332(c)( 1)(A) was
expanded pursuant to new SectIOn 401(a), and Section 332(c) itself was amended
by Sections 704 and 705 of the! 996 Act

71
This fallacy IS hlghhghted bv Pacific Bell and Bell Atlantic in their contentions that
(l) "the FCC has no authorny to dictate any panicular form of compensation
arrangement be\ and Section 25 I 's general mandate of reciprocal compensation"
Kellogg Letter a 3. and (2) "[tJhe CommIssion itself has no role to play in the
Section 252 prol.:ess. unless a state Comrrussion simply fails to act" ld See also
Comments of SBe at i
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Congress' failure to repeal Section 332(c)(1 )(B). which completely elImmated the states'

role even in IntrastGle LEC-CNfRS interconnection matters) ;~

In fact, it is noteworthy in this context that Sections 251 and 252 actualh

expand the scope of the Corrurussion's authomv under Section 2(b) As noted in

AirTouch's initial comments

Whereas state regulatorv commissions heretofore enioved largelv
unfenered amhontv over intrastate regulatorY maners.- the 19-96"Act
imposes detalled constraints and parameters on the scope of such authority
Moreover, while the states have been given an active role in arbitrating
disputes between LECs and telecommunications carriers. they have always
played such a role Now. their actions must also be consistent with a wide
range of federal regulations to be prescribed by the Commission to
implement thr legislation ,.

Thus. the 1996 Act serves to give the Commission authomy over intrastate matters that it

did not possess before But this is all merely academic in the CMRS context in any event.

since C:rvrn.S services pursuant to the Budget Act revision to Section 2(b), are no longer

governed by the interstatelintrastate jurisdictional scheme applicable to other

telecommunications services

Finally in suppon of their position, most commenters opposing preemption

pomt. in panlcular. to the expanSIve definition of "telecommunications carrier" in the 1996

Act. 7(, and note that the Interconnection proVISIons set fonh in Sections 251 and 252 apply

to QllV telecommumca Ions carner. a term which encompasses CMRS providers;- While

thiS contention appear to have some ment. there are two arguments which belie the

7..

7(,

See. e.g.. Sectlm 251 (I)

Comments of iurTouch at 5:2 (cltatlons omItted)

This term. as defined In SectIOn 3( a)( 2)(49) of the 1996 Act, "means any provider
of telecommunicatIons seT\/lces. except that such term does not include
aggregators ofelecommumcatlons servIces (as defined in section 226)

See. e.g.. Comments of GTE at 11-12. BellSouth at 4-5; NYNEX at 5-7; Bell
Atlantic at 3-5. SBC at 8-9, U S WEST at 59-60; USIA at 15-16; Pacific Bell at
92-93
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proposition Firs!. WIthin Section 251 itself Congress added a "savings pro\ision" at

subparagraph (i) whicn provides that "[n]othing in this section shall be construed to limn

or otherwise affect the Commission's authomy under section 201 .. The Commission '5

existing Section 201 authorit\', as noted above. includes Congress' grant of exclusive- ., - -
jurisdiction over both mterstate and intrastate LEC-CMRS interconnection, as prescribed

in Section 332(c)(1 )(B) Congress' inclusion of the Section 201 savings provision.

coupled with its failure to repeal Section 332(c)( I)(B), dictates the conclusion that

Congress did not intend CMRS providers to be governed by Sections 251 and 25.2.

notwithstanding the broad definition of "telecommunications carrier"

The second major shoncoming of this argument is its lack of consistency

Many telephone company representatives stated at a recent Commission Forum78 that

Sections 251 and .252 dO not apply to interexchange carriers and access charges,79 even

though interexchange (arners. like Ci\.1R.S providers. undoubtedly fit within the definition

of "telecommunicatlOn, carriers" In the 1996 Act Simply put. these panies want to have

It both ways - they In:erpret "telecommunIcations carriers" broadly when it suits their

purposes. and carve ou exceptions when it does not Moreover. the distinction they are

attempting to draw - hat Sections .251 and 252 cover providers oflocal exchange

servIces. not toll sef\!Jces - IS misplaced for two reasons First, the contention finds no

suppon In the statutOf\ language Second, even if the distinctIOn were appropriate.

Sections 251 and .252 v, auld not apply to (MRS providers because they do not provide

See Public Notice, Offu.:e ofGeneral Counsel to Hold Public Forum on Friday,
March 15th to DISCUSS InterpretatIOn ofSectIOns 251 and 252 of The
Telecommumcauons Act of 1996 (rei Mar 8. 1996)

79 See also Ex Parle CommunicatIOn of Bell Atlantic and Pacific Telesis dated Mar
13. 1996 at 7. n 9 (" In our view. access agreements for the origination and
termination of toll calls are not covered by Sections 251 and 252,")
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local exchange services. sc a pomt the Bell Comparues have conslstentl~' and vehementh

been arguing for ove" a decade now 81 This proposition repeatedly has been echoed by the

Depanment ofJustice. 82 and the Commission's adoption ofMTA service areas for pes

further underscores tne validity of this point 83

80

81

8:

81

Indeed. Section 3(a)(2)(44) of the 1996 Act expressly excludes CMRS providers
from the defimtion of "local exchange carrier"

See, e.g., Motion of the Bell Operating Companies For a Modification of Section
II of the Decree to Pennit Them to Provide Cellular and Other Wireless Services
Across LAYA Boundaries, Civ -Action No 82-0192, at 37 (June 20, 1994)

The Department [of Justice) and the District Coun have now had almost a
decade of expenence In dealing with the geographic boundaries of wireless
services provided by BOC affiliates It is no longer seriously disputed that
landline LATAs are too small when imposed on wireless services. As this
Coun rlas explained, the LATA boundaries were drawn with reference to
the landline telephone system, not the "significantly different" competitive
issues Implicated by wireless services. Umted States v. Western Elec. Co.,
578 F Supp 643.648 (DD ( 1983) The BOCs' mobile operations
cannot be confined within landline LATAs, the (ourt has held, without
"substantlally mconvemenc[ing)" mobile customers.

fd at 648

,)'ee e.g. MatICn and Proposed Order For a Waiver of Section II(D) of the
Modification o'Final Judgement at 8 (Jan 9. 1987)

Consumer demand for an integrated cellular mobile service throughout the
entire area within which interested business persons work, live, and seek
local recreatIOn makes it approprIate for the BOCs to seek to offer cellular
mobile' elephone servIces that transcend LATA boundaries

As noted by Ommpolnt

The Commission rejected the cellular MSA and RSA service regions for
PCS because' [tJhe ten year hIstOry of the cellular industry provides
evidence generally that these service areas have been too small for the
efficient provision of regional or nationwide mobile service .
Significantly, 43 of the 49 MIA license areas set by the Commission
include' erritory of more than one state

(continued... )
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A final pomt related to the 1996 Act concerns the contentIOn of severa!

parties that the scope of Section 332(c)(3)(A) does not support the preemptive action

proposed by the Commission in this proceeding Focusing on the phrase "rates charged h\

any commercial mobie service," they claim that this provision does not address the

interconnection rates ::harged by LECs to CNIRS provi.ders8~ While AirTouch does not

agree with this assessment. the argument is largely beside the point If the Budget Act did

preempt state authorit v over C.MRS to LEC interconnection rates (but not LEC to C.MRS

interconnection rates) then the question arises how the states are to arbitrate LEC-C.MRS

mterconnection disputes under Section 252 of the 1996 Act when they hold no authority

over the rates charged by one of the two negotiating panies - namely, the CMRS

providers Had Congress actually intended the states to serve as arbitrators in LEC-

C.MRS interconnectior disputes, as the panies opposed to preemption suggest, then

Section 33 2(c)(3)(A) \"Iould have been repealed or at least modified to clear up the

resulting confusion over the scope of the states' authority to act in this capacity But

Congress did no such t 1mg - m fac!, It expressly preserved the Commission's existing

authority under SectioT 332(c)(3) 85

C. Inseverability

As discussed in AirTouch's initial comments,86 relevant precedent

establishes that preempt Ion of state regulatory authonty is warranted in situations where

g,

86

( .continued)
Comments of Ommpomt at 11, ell/fig Memorandum Opinion and Order, GN Dkt
No 90-314, 9 H~C Red 4957,4986 (1994)

.'lee. e,g., Comments of Pacific Bell at 97, NYNEX at 41, BeliSouth at 34

See. e,g., Sectlor 253(e) of the 1996 Act

Comments of Air Touch at 48-50
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the interstate and intrastate components of a servlce are inseverable 8- The record In thiS

proceeding reflects that there are already a significant number of situations where C~1RS

and LEC networks de not have the technical capability to distinguish between interstate

and intrastate calls C1ven this inseverability, preemption by the CommiSSIOn is

appropriate notwithstanding any possible statutory ambiguities related to the Junsdictlonal

questlons

This inseverability phenomenon is most pronounced in multi-state markets

served by a single MTSO. an increasingly common occurrence for paging, cellular and

PCS systems alike && \ssume, for example, a cellular or PCS system which covers states

A, Band C. but which is served by a single MTSO located in state B A LEC central

office in state B will a~sume that all calls received from that MTSO are intrastate The

LEC is not equipped t,) ascenain that most of the calls delivered through that MTSO may,

in fact, be interstate since they originated in State A or State C. There are a significant

number of multi-stateellular systems currently served by a single MTSO, and the number

of such systems will sc on mcrease dramatically with the deployment ofPCS systems based

on multi-state MTAs

Inseverabil1tv also ames m circumstances where a caller or called pany

usmg a mobile handset travels across state lines while the call is in progress These

situatIons underscore t 1at the unIqueI\' mohtlc nature of Crvm.S makes such services

inherentlv mterstate m 1ature 8
4

See, e.g, LOUISiGnG fJuhflC Sen Comm 'n \', FCC, 476 U,S 355,375 n4 (1986)

88

89

See, e.g, Comments ofSpnnt Spectrum/APC at 47, Omnipoint at 11, Vanguard
Cellular Systems, Inc at 24-25, Arch Communications Group, Inc, at 20-21, Rural
Cellular Corp at 12. Celpage at 12-13, AT&T at 23, CTIA at 80-81, Paging
Network. Inc a 34

See, e.g., Comments of Spnnt Spectrum/APC at 48; Omnipoint at 11-12;
(continued, ,,)
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Commenters opposing preemption make only a half-hearted attempt to

refute these points ')ome parties appear to admit inseverability. but suggest that a flat

percentage of calls can simply be designated as interstate as a method of curing the

problem 90 Others SImply rely on the Commission's statement in 1994 that mterstate and

intrastate traffic can he severed for regulatory pricing purposes 91 AirTouch submits that

an up-to-date analysl i of this issue. based on a thorough review of the comments and reply

comments filed in !tu;.; proceeding, will fully suppon the Commission's more recent

statement that "preemption under LoulSlana PSC may well be warranted here on the basis

of inseverability ,,92

89

90

91

92

(... continued)
Vanguard at :4-25, Celpage at 12-13, CTIA at 81; PCIA at 19. Yet another
inseverabilityJroblem anses with respect to traffic delivered to a LEC by an entity
that provides ooth C!\1RS and interexchange carrier services. This point was
highlighted in :l recent ex parte filing submItted by GTE

Durinf the diSCUSSIOn. a question was raised concerning the
ability of an [SIC] LEC to distInguish Crvm.S traffic from
other traffic such as IXC traffic This issue is addressed on
page 3:~ ofGTE's Comments wherein we state that in cases
where 1 party proVIdes both C!\1RS and IXC services. GTE
canna I operatlOnallv distInguish between OvlRS traffic and
IXC tr Iffic

Ex parte Statement submitted by Carol Bjelland on behalf of GTE, dated Mar II,
1996

See, e.g., Comments ofI"'{NEX at 39-40, BellSouth at 33.

Kellogg Lettel at 4. n 2. Clfl1l~ CMR.\,' Second Report and Order, 9 FCC Rcd
1411, at
~ 231 (1994).;STA at :20-2] . see also BellSouth at 36, NYNEX at 39, U S
WEST at 62 n 148

NPRM, supra note 2. at f III See, e.g. Comments of the Connecticut Dept. of
Pub. Utility Control at 5. notmg that the Commission's earlier statement was a
"preliminary analysIs "
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VI. CONCLUSION

In a speech given on March 19, 1996, Michele Farquhar. ActIng Chief of

the Wireless Telecommunications Bureau, made the follo\\'ing statement

Chairman Hundt recently said that our joint success should
be measured bv whether five vears from now, Amencan
citizens. whether m their business or in their homes. have a
greater choice of communications providers and services
than ever before 9,

AirTouch submits that if CMRS IS to contribute fully toward the realization of this

laudable goal, the Commission should adopt the LEC-CMRS interconnection proposals

set forth above.

Ultimately the Commission and states will have to reform the pricmg of all

services utilizing local exchange networks To do this. the Commission will have to (1)

develop reliable measures oflEC incremental costs, (2) determine, based on public policy

considerations, how to allocate overheads and cornmon costs; and (3) develop and

implement a competitivelv neutral universal service mechanism

In the mtenm, the ComrrussIOn must choose among admittedly imperfect

alternatives

a LECs generall\' argue that the current system is working and that

policy makers should re v on pnvate negotiatIons WIth the vague threat of government

mterventlon sometIme o:)wn the road If negotIations break down

b CMRS proVIders generally argue that bill and keep, coupled with

appropriate cost sharing IS a SImple and fair mtenm measure that will promote the

efficient development of the CMRS Industry' In general and wireless local loop in

panicular

Remarks ofMichele Farquhar. Acting Chief, Wireless Telecommunications Bur.,
Federal Communications Comm 'n. to the Land Mobile Communications Council,
Mar 19. 1996. III FCC Daily Digest, Mar 20, 1996, at 2133, 2137
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